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PETITION FOR RECONSIDERATION

Reynolds Technical Associates, LLC (“Petitioner’™), by its attorney and pursuant to
Section 1.429 of the Commission’s rules, requests reconsideration of the Commission’s
November 25, 2005 Report and Order, DA 05-3059 to the Chief, Audio Division, Media Bureau
(Attachment A). In support, the following is respectfully submitted:

1. The Commission’s Report and Order was published in the Federal Register on
December 14, 2005. See 70 Fed. Reg. No. 239 at 73942. Thus, the instant petition is timely.

2. Petitioner is the firm which provided the engineering consulting services to JBD,
Incorporated in support of the July 11, 2003 counterproposal (Attachment B) which was filed in
the above-referenced docket.

3. The Commission’s Report and Order realloted Channel 244A to Halls
Crossroads, Tennessee; and Station WDOD-FM, Chattanooga, Tennessee was downgraded from
Channel 243C to Channel 243C0. In addition, the license for Station WXJB(FM), Channel
243A, Harrogate, Tennessee was modified to specify operation on 244A at Halls Crossroads,

Tennessee.
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4. Petitioner is not seeking to disturb the substance of the Commission’s
determinations in the Report and Order. However, Petitioner urges that the Commission delay
the effective date of the Report and Order in light of matters which are being investigated by
Petitioner in the context of the assignment of WXJIB from JBD, Incorporated to M & M

Broadcasting (BALH-20051228ADR) (Attachment C).

Commission Reliance on Submissions

5. To efficiently accomplish its statutory licensing duties, the Commission
must be able to place complete reliance upon the showings submitted by applicants and
licensees. In this regard, there are more than 10,000 radio and television stations licensed by the
Commission, each licensee is required to apply for renewal or Commission approval to assign a
license or transfer control of a licensed entity. Judgments are made to a large extent on the basis
of showings in applications submitted to the Commission. Were a detailed investigation required
to determine the accuracy of the representations contained in each of the thousands of
applications and statements filed in support thereof, an intolerable burden would be imposed
upon the agency. Thus, the Commission is entitled to demand complete and absolute candor
from those who came before it seeking licenses. See FCC v. WOKO, Inc., 329 U.S. 223, 228-
229 (1946); Swan Creek Communications v. FCC, 39 F.3d 1217 (D.C. Cir. 1994); RKO General,
Inc., v. FCC, 670 F.2d 205 (D.C. Cir. 1981, cert. denied, 456 U.S. 927 (1982); Lorain Journal
Co. v. FCC, 351 F.2d 824, 830 (D.C. Cir. 1965), cert. denied sub nom. WWIZ, Inc. v. FCC, 383
U.S. 967 (1966). Indeed, Congress was so concerned about a licensee’s candor, that it expressly
made false statements to the Commission an independent basis for license revocation, 47 U.S.C.
§312(a)(1). Moreover, applicants have an affirmative obligation to disclose all relevant

information to the agency. See 47 C.F.R. §1.65. The “unequivocal purpose” of Section 1.65 “is
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to provide the Commission with current information on which to base its decision, and to give
notice to interested parties of matters which bear significantly on pending applications.” E.
Theodore Mallyck and William Allaun, Jr., d.b.a A-C Broadcasters, 10 FCC 2d 256, 262 (1967).
6. Broadcasters are held to “high standards of punctillo” and must be “scrupulous in
providing complete and meaningful information” to the Commission. See Lorain Journal Co. v.
FCC, 351 F.2d 824, 830 (D.C. Cir. 1965). Information which is reported is that “which the
Commission should be aware of in order to reach a realistic decision.” Amendment of Part I,
Rules of Practice and Procedure (Docket No. 14867), 45 FCC 1793, 1795 (1964). The
Commission should not be expected to play procedural games with those who come before it in
order to ascertain the truth. Whenever an applicant furnishes misleading information, the
Commission is justified in finding that the applicant lacks the good character which is essential
for a licensee to perform in the public interest. The Commission does not distinguish between
misleading responses to a competing applicant’s pleading and misrepresentations which are
made in applications or other statements filed at the Commission's directive. They are treated
with equal seriousness because ultimately both types of statements have the capacity to deceive
the administrative decision-maker. See Public Television Corp., 36 FCC 1215, 1219 (1964);
WNST Radio, 70 FCC 2d 1036, 1043 (Rev. Bd. 1978). Indeed, the Commission is empowered to
disqualify an applicant for submitting a statement which is technically accurate, but which fails
to include relevant information or otherwise is designed to mislead the Commission. WADECO,
Inc. v. FCC, 628 F.2d 122, 126-127 (D.C. Cir. 1980}, also Town & Country Radio, Inc., 53 FCC
2d 1035, 1036-1037 (Rev. Bd. 1975); Fred Kaysbier, 34 FCC 2d 788, 794-795 (Rev. Bd. 1970).

7. An applicant’s character can scarcely be deemed acceptable simply because its
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lack of candor may not have influenced the Commission in its actions. What is significant is that
this willingness to deceive so reflects upon the applicant’s fitness to operate a station, the fact of
concealment may be more significant than the facts concealed. FCC v. WOKO, Inc., supra, 329
U.S. at 228, See Seaboard Broadcasting Corp., 26 FCC 2d 649, 651 (Rev. Bd. 1970). In order
to discharge its statutory duty to pass upon the qualifications of applicants, the Commission must
have complete information regarding the identity, background, and character of the parties
having an ownership interest in the proposed licensee. See Mansfield Journal Co. v. FCC, 180
F.2d 28, 37 (D.C. Cir. 1950).

8. The Commission has stated “[o]ur scheme of regulation rests upon the assumption
that applicants will supply [the Commission] with accurate information” and “[d]ishonest
practices threaten the integrity of the licensing process.” See Policy Regarding Character
Qualifications in Broadcast Licensing, 59 RR 2d 801 (1986).

The purpose of the character qualifications aspect of the
Commission’s licensing process is not, of course, to eliminate
licensees from further activity in broadcasting, but, as we have
stated, to assure that those granted a license will be truthful in their
dealings with the Commission and reliable operators of their
stations. Sanctions imposed may deter future misconduct of the
applicant in question and of others observing our actions ...
Suffering the loss of one station with the costs thereby imposed,
will likely serve to deter all but the most unrepentant from serious
future misconduct. Only in the most egregious case need
termination of all rights be considered. See Policy Regarding
Character Qualifications, supra at para. 103.

9, In a Notice of Proposed Rule Making, GC Docket 02-37, FCC 02-54, released
February 22, 2002, the Commission reaffirmed this policy:
In all of our proceedings, the Commission relies heavily on the
truthfulness and accuracy of information submitted to us. If

information submitted to us is incorrect, we cannot properly carry
out our statutory responsibilities.
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10. As noted, both the Commission and the courts have consistently held that “the
Commission’s ability to fulfill its statutory responsibilities rests in great part on its being able to
rely on the representations of licensees and applicants seeking licenses.” Jimmie H. Howell, 65
FCC 2d 516, 521 (Rev. Bd. 1977). See Nick J. Chaconas, 28 FCC 2d 231 (1971),
reconsideration denied, 35 FCC 2d 698 (1972), affirmed, 486 F.2d 1314 (1973). In Federal
Communications Commission v. WOKO, Inc., supra, the Supreme Court held that “[t]he fact of
concealment may be more significant than the facts concealed. The willingness to deceive a
regulatory body may be disclosed by immaterial and useless deceptions as well as by material
and persuasive ones.” Id. At 227. The degree or kind of deception is not relevant.

11.  Asthe Court in WOKO pointed out, such misrepresentations go to the heart of the
licensing process. When an applicant engages in such misconduct, the requisite character
qualifications expected of every Commission licensee are plainly absent.

The Commission precedents are uniform in holding that false and evasive testimony is
disqualifying. Rocket Radio, Inc., 66 FCC 2d 193, 199 n. 9 (Rev. Bd. 1977), rev. denied, 43 RR
2d 649 (1978). It is the fact of the misrepresentation, not merely the importance of the facts
misrepresented, that is crucial. FCCv. WOKO, Inc., 329 U.S. 223 (1946); Pass Word, Inc., 76

FCC 2d at 509. The degree or kind of deception is not relevant. Applicants for Commission

(13 bR L]

authorizations are expected to provide “’true and accurate information’” to the Commission and
the Commission can take “’disciplinary action against those who make false representations to
the Commission.”” California Broadcasting Corp., 2 FCC Red 4175, 4177 (Rev. Bd. 1987),
quoting Navarro Broadcasting Ass’n, 8 FCC 198, 199 (1940).

12. Petitioner is not, at this time, categorically alleging a misrepresentation or an

abuse of process. Petitioner is carefully looking at what has been filed with the Commission in
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the context of the Petition for Rule Making, associated pleadings and the Assignment of the
WXJB license. Questions are clearly raised as to the motives of Ronald C. Meredith in filing the
original Notice of Proposed Rule Making. In this regard, Mr. Meredith vigorously prosecuted
his rule making petition arguing that Channel 244A should be allocated to Lake City, Tennessee.
Through his efforts, the ultimate disposition of the rule making was delayed by years. Now,
after the rule making has been decided, Mr. Meredith appears as the general partner of the
assignee. Granted, individuals can change their minds and circumstances can change, however,
Petitioner is exploring statements made by Mr. Meredith and those in privy with him which may
undermine the bona fides of Mr. Meredith’s rule making submission. In this regard, it would
appear that Mr. Meredith never really wanted a Lake City allocation but was misusing the
Commission’s processes to position himself to obtain WIXB(FM). It is believed that the actions
of Mr. Meredith will bear out that his prosecution of the Lake City rule making was not done in
good faith. Petitioner intends, should it deem it appropriate, to file an objection to the

assignment application and there fully articulate the matters it is investigating.
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In light of the serious matters which are being investigated, the Commission is urged to

reconsider the effective date of the Report and Order.

Date: January 13, 2006
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Respectfully submitted,

REYNOLDS TECHNICAL ASSOCIATES, LLC

Do @ Waree

Aaron P. Shainis

Its Attorney

Shainis & Peltzman, Chartered
1850 M Street, N.W., Suite 240
Washington, DC 20036

(202) 293-0011
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Federal Communications Commission DA 05-3059

Before the
Federal Communications Commission
Washington, D.C. 20554

In the Matter of

Amendment of Section 73.202(b),

Table of Allotments, MB Docket No. 03-120

FM Broadcast Stations. RM-10591
{L.ake City, Chattanooga, Harrogate, and RM-10839
[alls Crossroads, Tennessee)'
REPORT AND ORDER
Adopted: November 23, 2005 Released: November 25, 2005

By the Assistant Chief, Audio Division, Media Bureau:

1. The Audio Division has before it: (1) a Notice of Proposed Rule Making (“NPRM"Y’
issued at the request of Ronald C. Meredith (“Petitioner™); (2) supporting comments filed by the
Petitioner; (3) a counterproposal filed by JBD Incorporated (“JBD™); (3) two reply comments filed by the
Petitioner in response to the NPRAM and the Public Notice of JBI)'s counterproposal; and {4) other related
pleadings.”  For the reasons discussed below, we grant JBD’s counterproposal and deny the Petitioner’s
rulemaking petition.

BACKGROUND

2. At the request of the Petitioner, the NPRM proposed the allotment of Channel 244A to
l.ake City, Tennessee {(pop. 1,888) as a [irst local service. To accommodate this new allotment, the
NPRM proposed to downgrade Station WDOD-FM, Chattanooga, Tennessee, from Channel 243C to
Channei 243C0. The Petitioner filed brief supporting comments, reiterating his continuing interest to file
an application to construct an FM station on Channel 244 A at Lake City.

3 In response to the NPRM, JBD, licensee of Station WXJB(FM), Harrogate, Tennessec,
timely filed a counterproposal® to substitute Channel 244A for Channel 243A at Harrogate, to reallot
Channel 244A to Halls Crossroads, Tennessee, and to modify the license for Station WXIB(FM) to
specify operation on Channel 244A pursuant to the provisions of Section 1.420(i) of the Commission’s

"'I'he communities of Harrogate and Halls Crossroads, TN, have been added to the caption.
* Lake Citv and Chattanooge, TN, 18 FCC Red 10393 (MB 2003).

" On August 19, 2004, JBD filed a Motion to Accept Supplement and a Supplement to inform the Bureau of a recent
case that il contends is relevant to one of the issues in this proceeding. On September 20, 2004, the Petitioner filed a
Maotion to Strike the supplement, contending that the Supplement goes beyond apprising the Commission of Banks,
Redmond, Suariver, Corvallis, and The Dalles, OR, 19 FCC Red 10068 (2004) (“7The Dalles™), and seeks to respond
to the Petitioner’s reply comments. On September 30, 2004, JBD filed an Opposition to Motion to Strike. We deny
the Motion to Strike and accept the Supplement because it will facilitate resolution of this case.

* IB[Ys counterproposal was placed on Public Notice on January 12, 2004, Report No. 2643.
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Rules.” JBD contends that its counterproposal meets the requirements for a station to change its
community of license because (1) the proposed use of Channel 244A at Halls Crossroads is mutually
exclusive with the current use of Channel 243A at Harrogate; (2) Harrogate (pop. 2,865) will not be
deprived of its only local service as Stations WLMU(FM), Channel 217A, and WRWB(AM), 740 kHz,
will remain licensed to Harrogate; and (3) the provision of a first local service at Halls Crossroads (pop.
11.683)" under Priority 3 of the FM Allotment Priorities will result in a preferential arrangement of
allotments over the retention of a third local service at Harrogate under Priority 4.

4. Because Halls Crossroads is partially located within the Knoxville, TN, Urbanized Area,
JBD submitted a Tuck® showing, seeking to demonstrate the independence of Halls Crossroads from
Knoxville, and to justify a first local service at Halls Crossroads. JBD further contends that the proposed
reallotment and change of community of license will result in a gain of service to 391,354 persons and a
loss of service to 64,786 persons for a net gain of 326,568 persons and the elimination of three existing
short-spacings. JBD also alleges that the loss area will continue to remain well served with five or more
reception services.

5. JBD’s counterproposal is mutually exclusive with the Petitioner’s rulemaking petition
because Channel 244A at Lake City, TN, is short-spaced to Channel 244A at Halls Crossroads.’
Although both proposals would provide first local services, triggering Priority 3, JBD argues that Halls
Crossroads should be preferred under established precedent because of its greater population.'”

6. In its first reply comments, the Petitioner submits a technical statement, seeking to
demonstrate that JBD’s counterproposal is not eligible for consideration because the proposed transmitter
site for Channel 244 A at Lake City will not provide sufficient line of sight coverage to the community of
license. Specifically, the Petitioner submits ten path studies which assume that Station WXJIB{FM) will
operate with an HAAT of no more than 125 meters to demonstrate lack of city-grade coverage in Halls
Crossroads.

7. In its second reply comments, the Petitioner contends that Halls Crossroads is not a
community for allotment purposes. The Petitioner states that Halls Crossroads cannot be presumed to be
a community for allotment purposes because it is not incorporated or listed in the U.S. Census. Indeed,
the Petitioner alleges that JBD overstated the area and population of Halls Crossvoads and that its

" This rule permits the medification of a station’s authorization to specify a new community of license without
affording other interested parties an opportunity to file competing expressicns of interest.

" Because Halls Crossroads is not listed in the U.S. Census, JBD submitted a population figure determined by a
demographic specialist at the Knoxville Area Chamber Partnership, using 2000 U.S. Census data. Specifically, the
population figure of 11,683 was arrived at by adding Census Tracts 62.02 (pop. 3,701}, 62.03 (pop. 4,482}, which
the Petitioner contends consist exclusively of Talls Crossroads residents, and an estimated 3,500 of the 8,646
residents of Census Tract 62.04, who arc also allegedly Halls Crossroads residents.

" The FM allotment prioritics are: () first full-time aural service; (2) second full-time aural service; (3) first local
service; and (4) other public interest matters. [Co-equal weight is given to priorities (2) and (3).] See Revision of
I'AT Assignment Policies and Procedures, 90 FCC 2d 88 (1982).

¥ Faye and Richard Tuck, 3 FCC Red 5374, 5378 (1988).

" See 47 CLFR. § 73.207. The required spacing between Channel 244A at Lake City and Channel 244A at Halls
Crossroads is 115 kilometers whereas the actual spacing between these proposals is 23 kilometers.

" See. e.g.. Blanchard. LA, and Stephens, AR 10 FCC Red 9828 (1995), An application (BPED-19960710MA) for
a noncommercial educational FM radio station was pending for Lake City prior to the filing of the Petitioner’s
rulemaking petition, which could have provided a fitst local service to Lake City; however, that application was
dismissed by letter July 29, 2005. See DA 05-2025,
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population is 1900.""  Further, the Petitioner questions the indicia of community status relied upon by
IBD. For example, while JBD listed numerous businesses, the Petitioner contends that JBD has not
shown that these businesses are intended to serve the residents of Halls Crossroads as opposed to the
North Knoxville area. In addition, the Petitioner questions JBD’s Tuck showing and argues that a
majority of the factors do not demonstrate the independence of Halls Crossroads from the Knoxville
Urbanized Area.

B. In its Supplement, JBD seeks to rebut the Petitioner’s assertion that a terrain obstruction
will prevent Station WXJIB{FM} from providing the requisite city-grade coverage to Halls Crossroads. In
support of this position, JBD argues that the Petitioner made an incorrect assumption that the proposed
HAAT for Station WXJB(FM) will be, at most, 125 meters. However, the Petitioner states that the
proposed tower for Station WXJIB will be between 175 and 205 meters AGL (or between 232 and 252
meters HAAT) and that at this height, both the standard predicted 70 dBu contour and the Longley-Rice
70 dBu contour of WXIB(FM) will cover 100 percent of Halls Crossroads.

9, Finally, with respect to the Petitioner’s arguments about the Tuck showing, JBD responds
that the Petitioner confuses the city of Knoxville with Knox County. Although JBD acknowledges that
Halls Crossroads is located in Knox County and is dependent on Knox County for some of its municipal
services, JBD contends that that it is common for an independent community to rely on county services.
IBD emphasizes that Halls Crossroads does not rely on Knoxville for these services.

DISCUSSION

10). As a threshold matter, we must address the Petitioner’s objections to IBD’s
counterproposal. First, with respect to the alleged terrain obstruction, the Commission’s rules permit
construction of, and JBD is willing to construct, a tower high enough to clear thc alleged terrain
obstruction.'?  Further, we agree with JBD’s technical study that an HAAT of between 232 and 252
meters will provide a clear line of sight to the community of Halls Crossroads and that the standard
predicted 70 dBu contour will cover 100 percent of Halls Crossroads.””  Accordingly, JBD’s
counterproposal complies with the Commission’s technical requirements.

1. Second, contrary to the Petitioner’s assertions, we find that Halls Crossroads is a
community for allotment purposes. Although Halls Crossroads is not incorporated or listed in the U.S.
Census, JBD has demonstrated sufficient indicia of community status consistent with leading
Commission level decisions on this subject M Specifically, the Petitioner has shown the existence of
businesses. health care facilities, churches, a weekly newspaper, and civic organizations in Halls
Crossroads. Further, while the Petitioner alleges that some of these businesses are intended to serve more
than the residents of Halls Crossroads, JBD has identified numerous businesses that have “Halls

' Based upen information obtained from a staff member of the Knoxville Metropolitan Planning Commission, the
Petitioner contends that the area of Halls Crossroads is the corner in which Census Tracts 62.01, 62.02, 62.03, and
62.04 intersect. The Petitioner’s source for its population figure is the Rand McNally Map Company.

2 47 CER. § 73.211(b)(2). Although the standard HAAT for Class A FM stations is 100 meters, this section
provides that the standard HAAT can be exceeded if its ERP is reduced such that the reference distance does not
exceed the class contour distance.

" See The Dalles, 19 FCC Red at 10074,

' see, eqr, Kenansville, Florida, 10 FCC Red 9831 (1995) (the presence of two indicia, civic organizations and
businesses, warranted a finding of community status); Beacon Broadcasting, 2 FCC Red 3469 (1987); and Seven
Locks Broadeasting, Co., 37 FCC 82 (1964),

[¥5)
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Crossroads™ in their names, establishing a nexus between these businesses and Halls Crossroads.'”

12 Third, we find that JBD’s Tuck showing demonstrates that Halls Crossroads is
sufficiently independent of the Knoxville, Tennessee, Urbanized Area to warrant a first local service
because a majority of the eight Tuck factors are present.'” We will briefly review each of these factors.

13. The first factor, the extent to which the community residents work in the larger
metropolitan area, rather than the specified community, has not been sufficiently documented to support a
finding of independence. Although JBD generally alleges, based upon the opinion of a staff member of
the Halls Shopper News, that a large number of Halls Crossroads residents both live and work in Halls
Crossroads, the Petitioner provides demographic information from the U.S. Census, showing that the
mean travel time to work for the 1,910 members of the workforce in Census Tract 62.02 and the 2,169
members of the workforee in Census Tract 62.03 was 26 minutes and 23 minutes, respectively. Taking
into account traffic, speed limits, and travel distances, the Petitioner argues that these average commuting
times demonstrate that a majority of the Halls Crossroads residents work in Knoxville or other parts of the
Knoxville Urbanized Area. However, we have found that a small percentage of the workforce, such as
16 percent'” or 14.6 percent,'® employed in the community is significant and can justify a favorable
finding under Tuck factor |. Nevertheless, IBD has not documented that this level of employment of
local residents in Halls Crossroads has been met.

14. The second factor, whether the smaller community has its own newspaper or other media
that covers the community’s needs and interests, supports a finding of independence and is evidenced by
the Halls Shopper News, a weekly newspaper. Although the Petitioner alleges that this publication is not
exclusively for the Halls Crossroads area but rather the region of North Knoxville/North Knox County,
the presence of a local newspaper covering a community’s local needs and interests is sufficient for a
favorable finding on this issue.”” In this regard, JBD has shown that the Halls Shopper News contains
local community and business news, a classified section, and advertisements. Further, JBD submits e-
mails from many readers, commenting on coverage of local issues covered by the newspaper.

15. The evidence submitted on the third factor, whether community leaders and residents
perceive the specified community as being part of, or separate from, the larger metropolitan area, favors a
finding of independence. JBD has submitted the view of the Branch Manager of the Halls Branch Library
and e-mails from readers of the Halls Shopper News, showing that they perceive Halls Crossroads as
having an identity separate from the Urbanized Area™  The Petitioner seeks to rebut this evidence by
stating that the Halls Crossroads area is included in the 4™ District of the Knoxville City Council and
District 7 of the Knox County Commission, that one of the County Commissioners, who lives in the Halls
Crossroads arca, serves on the boards of various Knoxville organization, and that other community
leaders, by their affiliations, residences, and places of business, demonstrate that there is no separation
from Knoxville. Further, the Petitioner submits several letters from Lake City, Tennessee, residents and

" Nee JBD's Counterproposal at 7-8.

" See, e, Wallace, 1D, and Lolo, M{, 14 FCC Red 21110 (MMB 1999) (the community of Lolo found to be
interdependent on Missoula, MT, Urbanized Area because a majority of the Tuek factors have not been met);
Chillicothe, Dublin, Hillsboro, “and Marion, OH, 20 FCC Red 6305 (MB 2005) (all of the Tuck factors need not
favor a reallotment; a majority of the factors must be present).

" See Anniston and Ashland, AL, and College Park, GA, 16 FCC Red 3411, 3413 (MMB 2001).
" See Talladega apd Munford, AL, 20 FCC Red 13010 (MB 2005).
" See, e, Annision and Ashland, AL, and College Park, GA, 16 FCC Red at 3413,

* See. e.g. Pleasanton., Bandera, Hondo, and Schertz, TX, 15 FCC Red 3068 (MMB 2000) (letter from community
leader demonstrated independence of community).
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leaders, contending that the Halls Crossroads area is part of Knoxville and that Lake City has a greater
need for a radio station than Halls Crossroads. However, the location of parts of Halls Crossroads within
Knox County or Knoxville or the participation of a County Commissioner on the Boards of various
Knoxville organizations does not sufficiently rebut the views of local residents who perceive their
community as having an identity separate from the Urbanized Area. Likewise, the Petitioner’s letters
reflect the views of several residents of the competing community of Lake City, Tennessee, on this matter
as opposed to the opinions of the actual residents of Halls Crossroads.

16. The fourth factor, whether the specified community has its own local government and
clected officials, is not present. JBD acknowledges that Halls Crossroads is unincorporated and does not
have a local government or elected officials, yet JBD seeks to rely upon the presence of a County Clerk
Office branch and recycling center in Halls Crossroads in support of this factor. However, the Petitioner
points out that the branch office and recycling center are operated by Knox County, not the community of
Halls Crossroads.

17. The fifth factor, whether the smaller community has its own local phone book or zip
code, is met. Halls Crossroads is listed as a separate section of a local telephone book even though the
community does not have its own zip code.

18. The sixth factor, whether the community has its own commercial establishments, health
facilities, and transportation systems, supports a finding of independence. JBD has established that Halls
Crossroads is home to a variety of businesses, commercial establishments, and health care providers.25
Although the Petitioner contends that not all of these businesses are located within Halls Crossroads, we
find that many of the listed businesses identify with the community by using “Halls™ in their names.”

19, The evidence on the seventh factor, the extent to which the specified community and the
central city are part of the same advertising market, favors a finding of independence. Although JBD
contends that local businesses can advertise in the Halls Shopper News, enabling them to reach the
residents of Halls Crossroads without relying primarily on Knoxville media sources, the Petitioner
responds that the Hulls Shopper News does not primarily rely on the residents of the Halls Crossroads
area but also serves Union County, Fountain City, Gibbs, Corryton, Powell, Copper Ridge/Brickery,
along with the Halls Crossroads area, Further, according to the Circulation/Research Department at the
Knoxville News-Sentinel, 8,798 subscriptions to the Knoxville News-Sentinel exist within the zip coade
37938, which was listed by JBD as encompassing the Halls Crossroads area, indicating that Halls
Crossroads may not be a separate advertising market. However, we have found that the ability of local
businesses to advertise in a local newspaper is sufficient for a favorable finding on this issue.” Even
though the Halls Shopper News serves other nearby communities, it is available as an advertising vehicle
for local businesses without having te rely on other Knoxville media sources, which justifics a favorable
finding on this factor.

20. The cighth factor, the extent to which the specified community relies on the larger
muetropolitan area for various municipal services such as police, fire protection, schools, and libraries,
supports a finding of interdependence.  Although JBD centends that the Halls Center provides many
municipal services to its residents including Marriage and Drivers Licenses, other motor vehicle services,

U See Formersville, Texas, 12 FCC Red 4099 (MMB 1997) (community found to be independent because of
presence of some local businesses, churches, parks, and a library); Mechanicsville, Ruckersville, Williamsburg, and
forf Lee, T4, 11 FCC Red 5758 (MMB 1996).

= see, e, Talladega and Minford, AL, 20 FCC Red at 13012,

U See Anaision and Ashland, AL, and College Park, (GA, 16 FCC Red at 3413; and Adu. Neweastle, and Watonga,
(K, 11 FCC Red 16896 {(MMB 1996).
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notary public, business license tax, and computer lab, the Petitioner demonstrates that all of these services
are provided by Knox County, not Halls Crossroads. Indeed, the Petitioner points out that the schools,
fire department, and police department are also provided by Knox County.

2L Overall, five of the eight factors™ support a finding of independence, and three of the
factors™ support interdependence. Because a majority of the Tuck factors favor independence, we
conclude that Halls Crossroads is sufficiently independent from the Knoxville Urbanized Area to warrant
being credited with a first focal service for purposes of implementing the FM Allotment Priorities.”

22, We next must determine whether the proposed realfotment and change of community of
license for Station WXIB(FM) from Channel 243A at Harrogate to Channel 244A at Halls Crossroads
meets the requirements of Section 1.420(i) of the Commission’s rules and our policies on change of
community of license and is, therefore, cligible for comparison with the proposed new allotment at Lake
City. In this regard, we find that the reallotment would result in a preferential arrangement of allotments.
Specifically, the reallotment of Channel 244A to Halls Crossroads (pop. 11,683) could provide that
community its first local service, triggering Priority 3. By way of comparison, the retention of Channel
243A at Harrogate (pop. 2,865) would provide the community with its third local service, triggering less
significant Priority 4. Although there would be loss of service to 64,780 persons, those people are already
well served with five or more reception services.

23, Conflicting proposals arc comparatively considered under the Commission’s FM
allotment priorities. A staff study has revealed that there is no alternative Class A channel available for
Lake City ar Halls Crossroads. Accordingly, the proposals must be compared. Although each proposal
would result in a first local service, triggering Priority 3, a first local service to Halls Crossroads (pop
11.683) is preferred over a first local service to the smaller community of Lake City (pop. 1.888).77 We
recognize, however, that the Petitioner disputes the population figure of 11,683 for Halls Crossroads
submitted by JBD and asserts that the population is 1900. However, even using the more conservative
estimate by the Petitioner, Halls Crossroads would still be favored because its population is greater than
the population of Lake City, which is 1.888.7

* Tuck factors 2,3, 5, 6, and 7.
“ fuck factors 1, 4, and 8.

*osee, eg, Parker and Port St Joe. FL, 11 FCC Red 1093, 1096 (MMB 1996) (majority of the cight factors
indicate that Parker is independent of the Panama City, FL, Urbanized Area); Talladega and Munford, AL, 20 FCC
Red at 13012-13 (majority of Tuck factors demonstrate that Munford is independent of urbanized area); and
Chilticothe, Dublin, Hillsboro, and Marion. Of] 20 FCC Red at 6305 (majority of Tuck factors show that Dublin is
independent of Columbus, OH, Urbanized Area).

7 See, ez, Ardmore, AL 17 FCC Red 16331, 16334-35 (MB 2002); Three Qaks and Bridgman. MI, 5 FCC Red
1004 (MMB 1990, and Blanchard, 1.4, and Stephens, AR, 10 FCC Recd 9828 (1995),

™ As a collateral matter, the Petitioner submitted a memorandum of events surrounding a meeting with a principal of
JBD’s engineering consultants, regarding what the Petitioner believes to be JBD’s motivation to “move-in” a small
rural station into the Knoxville Urbanized Area in order to increase the value of the station. JBD responds that the
Petitioner had previously offered to buy Station WXIB(FM) at a price that JBD felt was unacceptable and alleges
that. following that attempt, the Petitioner filed its Lake City Petition in this proceeding, which appears to be an
attempt to block the proposed relocation of Station WXJB(FM) from Harrogate to Halls Crossroads. These
allegations. however, do not warrant further action. The Petitioner’s argument regarding the economic motivation
of IBD to increasc the value of its station and to serve Knoxville is speculative and is more appropriately raised
wlen a license rencwal application is filed. See Magnolia, AR, and Oil City, 1.4, 18 FCC Red 8542, 8543 (MB
2003), By way of contrast. our concern at the allotment stage is whether the proposal would serve the public
interest under the established allotment criteria discussed above. Further, no extrinsic cvidence has been submitted.

(continued....)
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24, We will, therefore, reallot Channel 244 A to Halls Crossroads, Tennessee.”” We will also
downgrade Station WDOD-FM, Chattanooga, Tennessee, from Channel 243C to Channel 243C0 in view
of Station WDOD-FM’s response to the reclassification Order to Show Cause.™

23. Accordingly, pursuant to the authority contains in 47 U.S.C. Sections 4(i), 5(c)(1), 303(g)
and (r), and 307(b), and 47 C.F.R. Sections 0.61, 0.204(b), and 0.283, IT IS ORDERED, That effective
lanuary 9, 2006. the FM Table of Allotments, 47 C.F.R. Section 73.202(b), IS AMENDED, with respect
to the communities listed below, as follows;

Community Channel No.
Chattanooga, Tennessee 222C, 243C0, 293C
Halls Crossroads, Tennessee 244 A

Harrogate, Tennessee -

26. IT IS FURTHER ORDERED, That, pursuant to Section 316 of the Communications Act
of 1934, as amended, the license for Station WXIB(FM} Channel 243A, Harrogate, Tennessee, 18
MODIFIED to specify operation on Channel 244A at Halls Crossroads, Tennessee, subject to the
following conditions:

(a) Within 90 days of the effective date of this Order, the licensee shall submit to the
Commission a minor change application for a construction permit (Form 301),
specifying the new facility;

(b)Y Upon grant of the construction permit, program tests may be conducted in accordance
with 47 C.F.R. Section 73.1620; and

{¢) Nothing contained herein shall be construed to authorize a change in transmitter
tocation or to avoid the necessity of filing an environmental assessment pursuant to
47 C.F.R. Section 1.1307, unless the proposed facilities are categorically excluded
from environmental processing

27. Pursuant to 47 C.F.R. Sections [.1104(1)k) and 3{1), JBD, Incorporated is required to
submit a rulemaking fee in addition to the fee required for the application to effectuate the change of
conununity of license for Station WXJB(FM) at the time its Form 301 application is submitted.

28. The Commission will send a copy of this Report and (rder in a report to be sent to
Congress and the Government Accountability Office pursuant to the Congressional Review Act, see §
US.C.§ 801 {a) 1 )A)

29. IT IS ORDERED, That the rulemaking petition (RM-10591) filed by Ronald C. Meredith
IS DENIED.
30. IT IS FURTHER ORDERED, That the counterproposal (RM-10839) filed by IBD

Incorporated 1S GRANTED.

{...continiied from previous page)
indicating that the Petitioner’s rulemaking petition was filed as a “strike petition” or that the Petitioner docs not have
an intent to provide service to Lake City.

“* I'he reference coordinates for Channel 244A at Halls Crossroads are 36-09-43 and 83-58-33.
" The reference coordinates for Channel 243C0 at Chattanooga are 35-09-39 and 85-19-11.
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Bureau,

3l

. [T IS FURTHER ORDERED, That this proceeding IS TERMINATED,

. For further information concerning this proceeding, contact Andrew J. Rhodes, Media

32
(202} 418-2180.

FEDERAL COMMUNICATIONS COMMISSION

John A. Karousos
Assistant Chief
Audio Division
Media Bureau
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STAMP & RETURN

Before the
FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554
In the Matter of )
)
Amendment of Section 73.202(b) )  MB Docket No. 03120
Table of Allotments }  RM-10591
FM Broadcast Stations ) RECE | VED
(Lake City and Chattanooga, Tennessee) )
J
To:  Assistant Chief, Audio Division UL 11 2003
Media Bureau FEOERAL Comy
OFFICE oﬁ"w’fﬁ?%ﬁéﬂﬁ{r’s&m
COUNTERPROPOSAL

JBD Incorporated (“JBD”), licensee of Station WXJB(FM), Harrrogate, Tennessee, by its
counsel, and pursuant to Section 1.415 of the Commission’s Rules, hereby submits this
Counterproposal in the above-captioned proceeding.! JBD requests that the Commission amend
the FM Table of Allotments to delete Channel 243A at Harrogate, Tennessee, allot Channel
244A to Halls Crossroads, Tennessee as that community’s first local service, and modify the
license of WXIJB to reflect operation on Channel 244A at Halls Crossroads. The following table

summarizes the changes requested in this Petition:

City Channel
Existing Proposed
Halls Crossroads, Tennessee - 244A
Harrogate, Tennessee 243A -
I Preliminary Matters
1. No station other than WXIB is required to make changes in order to effectuate

this Counterproposal. JBD notes an Order to Show Cause for a Class CO reclassification has

already been issued to the licensee of WDOD-FM, Chattanooga, Tennessee and the licensee has

! See Notice of Proposed Rule Making, DA 03-1708 (rel, May 20, 2003).
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not contested the reclassification. See Notice of Proposed Rule Making, supra. Although this
Counterproposal does not trigger the downgrade of WDOD-FM, JBD supports the
reclassification of Station WDOD-FM, in order to provide Station WXJB more flexibility in
applying for a new transmitter site for Halls Crossroads. Since the necessary procedures have
already been followed in this proceeding, the reclassification should be merely a ministerial act.

2. If this Counterproposal is granted, JBD will file an application for Channel 244A
at Halls Crossroads and will construct the authorized facilities if its application is granted.

1I. Conflict with the Petition

3. The Notice of Proposed Rule Making proposes the allotment of Channel 244A to
Lake City, Tennessee at the request of the petitioner in this proceeding. As demonstrated in the
Techmcal Exhibit, the proposed Channel 244A allotment at Halls Crossroads is mutually
exclusive with the petitioner’s Channel 224A allotment at Lake City. Accordingly, this
Counterproposal is properly considered in this proceeding. Because of this conflict, the
Commission must compare the two mutually exclusive proposals according to its allotment
priorities as set forth in Revision of FM Assignment Policies and Procedures, 90 F.C.C.2d 88
(1982). This comparison favors the Halls Crossroads counterproposal.

4. Under the Counterproposal, Halls Crossroads (pop. 11,683)* would receive its
first local service, furthering Priority (3). Lake City (pop. 1,888) already has a pending
application for a noncommercial educational FM radio station. File No. BPED-19960710MA.?

If that application is granted, the petition in this proceeding would only offer a second local

2

- This population count was determined by Joe Riley, the demographic specialist at the Knoxville Area
Chamber Partnership, using 2000 U.S. Census data. He arrived at this number by adding Census Tracts 62.02
(population: 3,701} and 62.03 (population: 4,482) which consist exclusively of Halls Crossroads residents. He then
estimated that approximately 3,500 of the 8,646 residents of Census Tract 64 are also Halls Crossroads Residents.
Thus, 3,701 + 4,482 + 3,500 = 11,683 total residents of Halls Crossroads.
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service at Lake City, which is considered under Priority (4). See Conflicts between Applications
and Petitions for Rulemaking, 7 FCC Red 4917, 4919 (1992), recon. granted in part, 8 FCC Red
4743 (1993) (application protected from subsequently filed petitions 30 days after public notice).
However, even if the pending application is denied, Halls Crossroads would still be preferred
over Lake City because of its greater population. See e.g., Blanchard, Louisiana and Stephens,

Arkansas, 10 FCC Red 9828 (1995).

0l Compliance with the Commission’s Technical Rules
A. Technical Analysis

5. As demonstrated in the Engineering Statement, Channel 244A can be allotted to
Halls Crossroads, Tennessee at coordinates 36-09-43 North Latitude 83-58-33 West Longitude
consistent with Section 73.207 of the Commission’s Rules. See Technical Exhibit, Figure 1. A
70 dBu signal can be provided to Halls Crossroads from the proposed reference point. See
Figure 2. The relocation of WXJB to Halls Crossroads will result in a net gain in population of
326,568 persons able to receive a 60 dBu signal from the station. See Engineering Statement.
-The loss area will continue to remain well-served. See Figure 4. See Scappoose and Tillamook,
Oregon, 15 FCC Red 10899 (2000); Detroit Lakes and Barnesville, Minnesota, 16 FCC Red
22581 (2001); Earle, Arkansas, et al., 10 FCC Red 8270 (1995). In addition, three preexisting
short spacings to Station WXCC (10.14 km) and WOXL-FM (5.32 km) and WDOD (3.69km}
will be eliminated.

B. Change in Community of License

6. JBD desires to change the community of license of Station WXJB from Harrogate

to Halls Crossroads under the guidelines set forth in Amendment of the Commission’s Rules

! The Lake City application is mutually exclusive with another application for Newport, Tennessee, File No.

BPED-19961203ME.
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Regarding Modification of FM and TV Authorizations to Specify a New Community of License, 4
FCC Red 3870 (1989), recon. granted in part, 5 FCC Red 7094 (1990) (“Community of
License”). There, the Commission stated that a station may change its community of license
without subjecting the licensee to other expressions of interest if (1) the proposed allotment is
mutually exclusive with the current allotment; (2) the current community of license will not be
deprived of its only local service; and (3) the proposed arrangement of allotments is preferred
under the Commission’s allotment priorities. These criteria are met here. First, the proposed use
of Channel 244 A at Halls Crossroads 1s mutually exclusive with the current use of Channel 243 A
at Harrogate. See Technical Extubit, Figure 1. Second, Harrogate (pop. 2,865)" will not be
deprived of its only local service because Stations WLMU(FM), Channel 217A, and
WRWB(AM), 740 kHz will remain licensed to Harrogate. Third, the provision of a first local
service at Halls Crossroads (population 11,683} under Priority 3 will result in a preferential
arrangement of allotments over the retention of a third local service at Harrogate under Priority
4. See Revision of FM Assignment Policies and Procedures, supra.

7. Halls Crossroads is partially located within the Knoxville, Tennessee Urbanized
Area. This implicates the Commission’s concern with the relocation of stations from rural to
urbanized areas. See Headland, Alabama and Chattahoochee, Florida, 10 FCC Red 10352
(1995). Accordingly, a demonstration of the independence of Halls Crossroads from Knoxville
is provided.

8. In making the determination whether to award an urbanized community a first
local service preference, the Commission will consider the extent the station will provide service

to the entire Urbanized Area, the relative populations and proximity of the suburban and central

¢ The community is referred to as Harrogate-Shawanee (CDP} in the 2000 U.S, Census.
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city, and, most importantly, the independence of the suburban community. Faye and Richard
Tuck, 3 FCC Red 5374 (1988). In this case, WXJB would place a 70 dBu contour over less than
50% of the Knoxville Urbanized Area. The population of Halls Crossroads (11,683) is 6.7
percent of the population of Knoxville (173,890). These figures are similar to those of other
suburban communities granted a first local preference. See, e.g., Anniston, Alabama, et al., 16
FCC Red 3411 (2001), recon. denied, 17 FCC Red 14830 (2002) and cases cited therein. In any
event, the Commission has repeatedly stated that these factors are less important than evidence
of independence. See Headland, Alabama, supra. The following analysis of the eight Tuck
factors demonstrates the independence of Halls Crossroads from Knoxville.

(1) Extent to which the residents of Halls Crossroads, Tennessee, work in Halls
Crossroads. The population of Halls Crossroads, Tennessee was 11,683 in 2000. (See
Footnote 2, above). According to Darlene Kinsey at the Halls Shopper News, a large
number of Halls Crossroads residents both live and work in Halls Crossroads.

2) Newspapers and other media that cover Halls Crossroads’ needs and
interests. The Halls Shopper News is a weekly publication that serves the Halls
Crossroads area. According to Ms. Kinsey, the paper, which was founded over forty
years ago, 15 published each Monday and has a circulation of 20,000. It contains local
community and business news, a classified section, and has advertisements throughout.
The paper can also be found online at www . hallsnews.com. See Exhibit 1.

(3) Commmnnity leaders and residents perceive Halls Crossroads as being
separate from Knoxville. Halls Crossroads has its own unique identity and history that is
separate from that of Knoxville. Halls Crossroads began when pioneers settled the area

in the late 1700’s. See “History of Halls,” compiled by the Halls Business and
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http://www.hallsnews.com

Professional Club, 1985; pamphlet located at the Halls Branch Library, not for
circulation. The community is named after Thomas Hall, who was bom in 1758 and
moved to Tennessee in 1797. [d. Pulaski Hall also built a general store in the 1860’s at
the crossroads of what is now Emory Road and Andersonville Pike, inspiring the term
“crossroads” in the town name. See Ed Marcum, Strong bonds help Fountain City, Halls,
Powell change with times, Knox News, March 30, 2003, at http://www knoxnews.com
/kns/discover/article/0,1406, KNS_10188__1823500,00.html. According to Jody Allen of
the Metropolitan Planning Commission, although the community’s official name is Halls
Crossroads, residents now refer to the community simply as Halls. See Exhibit 1.

According to Sally Dill, Branch Manager of the Halls Branch Library, Halls
Crossroads 1s a “‘growing, thriving, community with many businesses and quite a
community spirit.” She also mentioned that the town has a community slogan, “Halls has
it!” which can be seen on signs around the area. Similarly, Ms. Allen noted that Halls
Crossroads is very rnu_ch its own community, citing the many Halls businesses and Halis
schools, which educate residents from grades K through 12. The community of Halls
Crossroads also comes together each year for its own annual volleyball tournament catled
“Spike on the Pike.” See Halls Shopper News, July 7, 2003, vol. 8, no. 24. See Exhibit
i.

Evidence of Halls Crossroads residents’ devotion and attachment to their
community can be found on the “Guest Book™ pages of the Halls Shopper News online
edition (http://www hallsnews.com/guest_book.htm). The following are just two of the
dozens of comments from readers of the Halls Shopper News who are excited about

staying connected to the Halls community: “Keeps me up to date on the Halls news
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during our winter months in Florida. Look forward to reading it each week” (Ethel
Shrader), and “It is so great to read the Shopper online. [ am a former Halls resident. My
brother and I live in Hawaii and our sister always sends us old Shoppers to read...Thanks
for allowing us the opportunity to keep up with our home so far away” (Brenda Mynatt
Correa). {d See Exhibit 1.

(4) Halls Crossroads has its own County Clerk Office branch and its own trash
and recycling center. Although Halls Crossroads does not have a local government, it
does have its own, separate Halls Office of the Knox County Clerk. Located at Halls
Center, this office provides marriage license, drivers license, motor vehicle, notary
public, passport, business license, and community computer lab services for the Halls
Crossroads area. The town of Halls Crossroads also provides for its own trash and
recycling at the Halls Trash Convenience Center. See Exhibit 1.

(5) Halls Crossroads spans two zip codes and has its own separate listing in the
local relephone company dz're;tory‘ The two zip codes that encompass the Halls
Crossroads area are 37918 and 37938. According to Ms. Dill, the local area TDF
Telecomm Phone Book contains separate sections for Halls Crossroads residential and
business listings. See Exhibit 1.

(6) Halls Crossroads has its own commercial establishments and health facilities.
Halls Crossroads is home to a variety of businesses and commercial establishments.
Many of these businesses identify with the community by using “Halls” in their names,
including: Halls Auto Parts, Halls Auto Repair, Midas of Halls Crossroads, Halls Cinema
Seven, Halls Cleaners, Inc., Halls Collision Repair, Halls Community Park, Halls Family

Hair Styles, Halls Flower Shop, Halls Memory Gardens, Halls Kroger, Halls Paint and
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Decorating, Inc., Halls Plaza, Halls Properties, Inc., Halls Service Center, Inc., Halls Star
Concession, and Halls Upholstery. Halls Crossroads commercial businesses also include
the Mandarin House Chinese Buffet, GNC, K-Mart, Movies 4 Sale, Sofas and More, Mr.
Gaddy’s Pizza, and Kay’s Ice Cream. According to Ms. Kinsey, banking services are
provided by the K-25 Federal Credit Union, Sun Trust Bank, Union Planners, and First
Tennessee. The ORNL Credit Union also just broke ground for its Halls Crossroads
facility, which is set to open later this year. See Sandra Clark, ORNL Breaks Ground for
Halls Facility, Halls Shopper News, July 7, 2003, vol. 8, no. 24.

A number of health care providers are located in Halls Crossroads. Medical
services are provided by Halls Walk-In Medical Clinic, Halls Vision Clinic, and Halls
Chiropractic Clinic. According to Ms. Kinsey, dental, medical, and veterinary services
are also provided by several sole practitioners.

Halls Crossroads is home to a number of religious organizations, including
Crossroads Presbyterian {which operates a food pantry called the Halls Welfare
Ministry), Salem Baptist Church (website: www.salembaptist-halls.org), Halls Baptist
Church, Halls Christian Church, and Christ United Methodist Church.  Civic
organizations in Halls Crossroads include the Halls Business and Professional
Association, the Halls Lions Club, the Halls Republican Club, and the Halls Senior
Citizen activity group. See Exhibit 1.

(7Y Halls Crossroads is a separate and distinct advertising market from
Knoxville. According to Ms. Kinsey, local businesses advertise in the Halls Shopper
News, enabling them to reach the residents of Halls Crossroads without relying primarily

on Knoxville media sources.
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